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In May 2011, the Douglas County Board of County Commissioners (Board) unanimously
approved a rezoning from agricultural to planned development for an approximately 3,400-acre
residential and commercial development known as Sterling Ranch. The rezoning request for
Sterling Ranch was fairly typical of its kind for a large-scale, multi-phase, mixed-use
development.

In connection with the rezoning, the applicant submitted, and the Board approved, a water
appeal, deferring (until subdivision) the Board's determination of whether the applicant has
satisfactorily demonstrated a water supply will be adequate to serve the proposed development
through build-out as required by C.R.S. § 29-20-301 et seq . An owners' association and certain
neighbors in the vicinity of Sterling Ranch appealed and, in August 2012, the Douglas County
District Court reversed the Board's approval of the rezoning and water appeal.

C.R.S. § 29-20-301 et seq . provides that a local government, such as Douglas County, "shall  not
approve an application for a development permit unless it determines . . . the applicant has
satisfactorily demonstrated that the proposed water supply [for the development]  will be
adequate."  The statute further provides such determination need be made only once during the
"development permit" approval process and that the local government has the authority to
determine at what stage in the development permit approval process the determination must be
made.

Central to the court's decision to reverse the Board, C.R.S. § 29-20-103 defines "development
permit" as "any preliminary or final approval of an application for rezoning, planned unit
development,  conditional or special use permit, subdivision, development or site plan, or similar
application for new construction . . ." The court,  citing C.R.S. § 29-20-301 et seq ., found that the
rezoning application is a "development permit" and that the legislature mandates the Board
determine prior to approval of the rezoning (development permit)  the applicant has demonstrated
availability of an adequate water supply. The court opined that while the Board has discretion to
specify at what stage before approval it must make the determination, such discretion is limited to
the particular development permit approval process (here, the rezoning approval process).

In response to the court's ruling, the Colorado legislature proposed SB 13-258, which would
amend the definition of "development permit" under C.R.S. § 29-20-103 to clarify that each
application included in the definition of development permit (as noted above) may constitute, as
determined by the applicable local government, a part of a single development permit approval
process and that such applications need not each be considered a separate stage in that
process. As such, SB 13-258 allows for a local government to decide at what stage (i.e., zoning,
subdivision, site plan, conditional use permit, etc.) a determination of adequate water supply must
be made. On April  22, 2013, the Senate passed the bill on final reading and on April  25, 2013,
the House Committee on Local Government referred the bill unamended to the House Committee
of the Whole. If adopted, the bill would apply to development applications pending on, or
submitted on or after, the effective date of the bill.

Our Land Use group is nationally recognized for representing private-sector developers in
zoning, subdivision, annexation, urban renewal and related land use entitlement matters.
For more information on this alert or for help evaluating your current situation, contact
any of the attorneys in the Land Use practice group (click here).
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Colorado Real Estate Blog - Otten Johnson hosts a
blog about development,  financing and other
property  news in  Colorado.   Our  attorneys are
posting information and commentary on legal  issues
and business developments related to the real
estate industry in  Colorado and the West.   
Check it out:  
rockymountainrealestatelaw.com.

Our lawyers are pleased to present  timely,  topical
issue alerts  on the latest legal  developments, trends
and other subjects  of interest to our  clients and
colleagues. Otten Johnson publishes Otten Johnson
Alerts  on a monthly basis. If  you do not wish to
receive future Otten Johnson Alerts, you may
unsubscribe by clicking the "opt out" link below.  This
Otten Johnson Alert has been prepared for
informational purposes only and does not constitute
legal  advice or  the opinion of Otten Johnson.
Receipt of this  summary does not create an
attorney-client  relationship between you and Otten
Johnson. You should not act  or  rely on any
information in  this  article  without seeking the advice
of an attorney.  Otten Johnson provides legal  advice
only after  being engaged to do so by a client  with
respect to particular  facts  and circumstances.  Click
here to read our  full disclaimer.
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